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JUDGMENT  

1. The instant case emanated out of an application filed before the learned Chief 

Judicial Magistrate, Udalguri by the first party Musstt. Sajida Begum U/S-125 of 

the Code of Criminal Procedure claiming maintenance from her husband, who is 

the second party of this case amounting to R.5,000/-(Rupees Five Thousand) 

only for herself and Rs.5,000/-(Rupees Five Thousand) only for her child, in 

total amounting to Rs.10,000/-(Rupees Ten Thousand) only per month from the 

date of filing the case. After registration of the instant case the same was 

transferred to this court for trial by the learned Chief Judicial Magistrate, 

Udalguri vide order dated 8.9.2015.  

2. Case of the first party in brief:  

(a) The first party and the second party solemnized marriage on 30.6.2014. 

However, though as per social norms she had to go to her husband’s 

house but the parents and the uncles of the second party did not 

allow him to take her to their house. So, unable to find any other 

way the family members of the first party kept both of them in their 

house and they started their conjugal life. As a result of cohabitation 

between them the first party became pregnant. However, the 

second party left the first party and had gone to his parent’s house 

prior to one year of filing the case. After three months of leaving her 

the first party gave birth to a baby boy. His name is Samim Akhtar 

and was aged about nine months at the time of filing the case. 

(b) It is alleged that after leaving her the second party has not taken any 

information about her and in spite of informing about giving birth to 

a baby boy he has not come to see the baby or taken any 

information. Moreover, he has not given any maintenance. Thus, 

due to their poor financial condition the parents of the first party 

were incapable to maintain the first party and her baby. This has led 

the economic condition of the first party and her baby very 

miserable. It is also alleged that the first party and her parents have 

repeatedly requested the second party and his family members to 

take her and the child but they have not given any response. 

Moreover, it is stated that the second party is a well-to-do person, 

who deals in business. He has also a lot of agricultural land, a big 

betel nut and pan garden. He earns from paddy produce as well as 

from vegetables. But, in spite of having the capability of paying the 
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maintenance, the second party has wilfully not paid the same. 

Hence, the instant case and prayer therein. 

3. Case of the second party in brief:  

(a) In due course, on getting notice the second party appeared and filed 

written statement contending therein that there was love affair 

between him and the first party but denied solemnization of their 

marriage on 30.6.2014. He denied the entire allegations levelled 

against him made in paragraph 2 to 9 of the application of the first 

party and stated that she has filed this case by concealing the real 

facts and by addition some baseless, false allegations with a view to 

cause physical, mental and economic loss to him. He denied that he 

ever cohabited with the first party as husband and wife. He also 

denied paternity of the child. 

(b) It is stated that the parents of the first party and her family members 

repeatedly requested him to marry the first party but for some 

unknown reason they were reluctant to give marriage. Later on, he 

could come to know that the first party had conceived. At that time 

the parents of the first party again asked his parents to marry the 

first party but having come to know about the fact that the first 

party had conceived, therefore, the second party refused to marry 

her. His parents also refused to bring the first party to their house as 

their daughter-in-law. 

(c) It is also stated that the father of the first party had previous grudge 

against the family of the second party and for that her parents have 

compelled her to file this false case. It is further stated that the 

second party has no income source of his own and has no landed 

properties. He is dependent on his parents. Moreover, he is a 

physically ill person and cannot work. In view of above it is stated 

that he is not entitled to pay maintenance to the first party and her 

child and also that he has no capability to pay the maintenance. 

Stating so, it is prayed to dismiss the case.  

4. The first party adduced her evidence as PW-1. Her father and mother also 

adduced evidence as PW-2 and PW-3, respectively supporting the case of their 

daughter. The witnesses were thoroughly cross-examined by the learned 

defence counsel. On the other hand the opposite party also adduced evidence 

as DW-1. Supporting his case DW-2 and DW-3 also adduced evidence in the 
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case. All the defence witnesses were exhaustively cross-examined by the 

learned counsel of the first party. 

5. I have heard argument from learned Mr. J. Brahma on behalf of the first party 

and learned Mr. N. Das on behalf of the second party. I have also very 

carefully gone through the case record and the evidence adduced by the 

witnesses of both the parties. The relevant provision of law is also closely gone 

through by me. At the time of argument learned Mr. Brahma submitted that 

the first party has successfully proved her case and so keeping in view of the 

legislative intent, she along with her child should get maintenance from the 

second party. On the other hand learned Mr. Das submitted that the second 

party has all along challenged the marriage between him and the first party and 

also the paternity of the child born to the first party. According to him the first 

party has failed to prove the marriage between them though it was the burden 

on her to prove. He also submitted that the first party has failed to prove that 

he is the father of the child. It is further submitted that a criminal case was 

initiated against the second party and the investigation of that case ended in 

submission of charge sheet U/S-376 of IPC in addition to other sections of law. 

However, in that case the second party got acquittal. He further submitted that 

the facts of the said criminal case was not mentioned in the application of this 

case. In addition to that the first party and her supporting witnesses have failed 

to prove the income of the second party. In view of above it is submitted that 

the first party is not entitled to get any maintenance from the second party and 

accordingly the case is liable to be dismissed. In support of his submission 

learned Mr. Das has filed five documents relating to GR Case No.1061/14, 

which included the FIR, charge sheet, deposition of the prosecution witnesses, 

order, judgement etc. in connection with Orang P.S. Case No.58/2014. Replying 

to the submission of Mr. Das, learned Mr. Brahma submitted that the 

marriage is an admitted fact and so even though the income is not prove the 

second party is liable to pay the maintenance. 

6. I have considered the submission of both the rival counsels and the documents 

submitted by the learned counsel of the second party. Now, let me discuss the 

evidence on record. 

Discussion, decisions and reasons thereof: 

7. In her affidavit evidence PW-1 reiterated the whole facts of her application U/S-

125 CrPC. Supporting her case PW-2 and PW-3, who are the father and mother, 

respectively of PW-1 filed their affidavit evidence. 
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8. In cross-examination PW-1 stated that she knows what is written in her 

affidavit evidence. She admitted that in para-3 of her affidavit evidence there is 

no mention about the way in which the marriage took place. She stated that 

after the marriage she and her husband used to stay in her parent’s house. It is 

admitted that she has not mentioned in her affidavit when her husband left her 

and went to his house. She admitted that her husband is still studying but later 

on she stated that her husband used to study before marriage and not after the 

marriage. According to her she has also filed a case before filing this case 

against her husband. She admitted having not submitted any documents to 

substantiate the fact that her husband has landed properties but admitted that 

his father has landed properties. She also admitted having not submitted any 

documents to show that her husband has a big betel nut garden. It is also 

admitted that she has not mentioned in her affidavit how much money her 

husband earns. She denied that Hamidur did not marry her and that only some 

talks had been going on between them regarding their marriage. It is denied 

that no issue was born out of their marriage and for that he is not liable to pay 

maintenance.   

9. Again, in his cross-examination PW-2 stated that he knows what is written in 

his affidavit evidence and the same was read over to him. He admitted that he 

has not mentioned at para-3 of his affidavit about the way in which the 

marriage took place. He stated that after marriage his daughter and her 

husband used to stay in his house. He admitted having written in para-5 of his 

affidavit that his son-in-law went to his parents’ house to be wrongly written 

because he did not go to his parents’ house after leaving his daughter at his 

house. He admitted that he had filed a case before filing this case against his 

son-in-law and in that case he was arrested and detained in jail. He expressed 

ignorance having knowledge about the fact whether Hamidur has landed 

properties in his name but admitted that his father has landed properties. He 

also admitted that Hamidur had been studying in school. He does not do 

vegetable cultivation but his father does cultivation of vegetable. He denied that 

Hamidur did not marry his daughter and that only some talks had been going 

on between them regarding their marriage. He also denied that he has deposed 

falsely in the interest of his daughter.  

10. Similarly, in her cross-examination PW-3 stated that she does not know how to 

read and write. She also expressed ignorance in which paper she signed. 

Moreover, she stated that the advocate did not read over the contents of her 
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affidavit. She admitted that she does not know what is written in her affidavit 

and she gave her fingertip as asked by the advocate. According to her the 

house of the second party is nearby their house. She stated that while her 

daughter was studying then she was being tutored by Hamidur. She stated that 

her husband filed a case against Hamidur which is still pending in the court of 

J.M.F.C., Udalguri. That case was filed after her daughter’s marriage for 

allegedly torturing her. According to her Hamidur used to stay in their house 

after marriage. But, one day he left their house and then his family members 

filed a case against them. At the time when Hamidur tutored her daughter he 

was undergoing study. She further stated that after leaving their house 

Hamidur stayed in jail for about 3(three) months. She also stated that at the 

relevant time Hamidur did not do any job. She admitted that the landed 

properties belongs to the father of Hamidur. She denied that Hamidur did not 

marry her daughter and that they forcefully performed the marriage of her 

daughter with him. She denied that Hamidur does not have any income. 

11. Now, let me see the evidence of the second party. The second party filed his 

affidavit evidence as DW-1 reiterating the whole facts of his written statement. 

DW-2 and DW-3, who are the co-villagers of DW-1, filed their affidavit evidence 

supporting his case. In his affidavit evidence DW-2 stated that the second party 

knows the first party, who is a resident of nearby village. He stated that there 

was love affair between the first party and the second party but it is not true 

that they performed marriage and that they lived in the house of the parents of 

the first party as husband and wife. Similar fact has been stated by DW-3 in his 

affidavit evidence as that of DW-2.  

12. In cross-examination DW-1 stated that he has filed the affidavit evidence and 

he knows the contents of it. He stated that the house of the first party is 

adjacent to his house. According to him Sajida is his co-villager and they do not 

have any other relationship. He stated that he does not know who is Salim 

Akhtar. He admitted that a criminal case has been pending against him in the 

court of JMFC, Udalguri vide G.R. Case No.1061/14. He admitted having stated 

in his affidavit evidence that he had love affair with the first party. He also 

admitted that on 30/06/14 they entered in a marriage agreement (Under 

objection). He admitted that the marriage agreement shown to him was 

executed between him and Sajida and the signature shown to him contained in 

the agreement belongs to him. He denied that he has voluntarily executed the 

marriage agreement. He denied that his parents did not allow Sajida to enter in 
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their house. He denied that he used to stay in the house of the parents of 

Sajida as his parents refused to accept her as their daughter-in-law. He 

admitted that at present Sajida has been staying at her parental home. He 

denied that the child was born out of their wedlock and that he is his legitimate 

child. According to him at present he is studying in degree 5th semester. 

However, admittedly he did not submit any medical proof regarding the fact 

that Salim Akhtar is not his legitimate child. He denied that the statements of 

his affidavit evidence are false, except to the effect that they had love affair. He 

denied that Sajida is his legally married wife and that Salim is his legitimate 

child. He also denied that in order to avoid from paying maintenance to the first 

party and to her child he has deposed falsely. It is also denied that he is 

capable of paying maintenance to the first party and her child. 

13. In cross-examination DW-2 state that he knows the first party Sajida Begum. 

According to him the second party Hamidur Rahman is a resident of their village 

but they do not have any family relationship. Admittedly, he filed his affidavit 

evidence but he does not know the contents of the same. He stated that he 

knows the first party and the second party having love affair between them and 

their respective houses are situated nearby. He stated that at present Sajida is 

residing with her parents. He admitted having knowledge that she has a child 

but he does not know his name. He expressed ignorance having knowledge if 

any other case is pending against the second party in the court of JMFC, 

Udalguri. He also expressed ignorance having knowledge if both the parties 

solemnized marriage. He further stated that he does not know if Hamidul used 

to stay in the house of Sajida’s parents. He stated that he does not know 

anything about the fact of this case. He denied that except the statement to the 

affect that the first party and the second party had love affair between them, 

the other statements of his affidavit evidence are all false and that he has 

deposed in the interest of the second party. It is also denied that the first party 

is not the legal wife of the second party and Salima Akhtar is their legitimate 

child.     

14. In cross-examination DW-3 stated that he knows what is written in his affidavit 

evidence. He stated that he knows the first party by face but does not know her 

name. He also knows the second party but what is the relationship between the 

first party and the second party is not known to him. He also does not know the 

name of the baby, who is with the first party. Who is the parent of the baby he 

also does not know. According to him his house is situated at a distance of 
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about two kilometers from the hose of the second party and so he does not 

have any personal knowledge regarding the family matters of the parties. He 

stated that he has been called by the second party to give evidence on his 

behalf. However, with regard to what incident he has been asked to depose he 

could not say. He denied that the contents of his affidavit evidence is false.           

15. I have very closely analyzed the evidence of both the parties. From the facts 

revealed by the parties to the case as well as their supporting witnesses it is 

revealed that the first party and the second party had love affair between them. 

In their evidence PW-1, PW-2 and PW-3 specifically stated that the second 

party married PW-1 but due to refusal by the family members of the second 

party to take her to their house, both PW-1 and the second party started 

residing in the house of her parents as husband and wife. They also specifically 

stated that due to cohabitation with the second party the first party became 

pregnant and ultimately she gave birth to a baby boy. Again, in her cross-

examination PW-3 stated that while her daughter was studying in school the 

second party used to be her tutor. Most interestingly in his cross-examination 

the second party/DW-1 admitted that on 30/06/14 they entered in a marriage 

agreement and that the marriage agreement shown to him in the court at the 

time of his cross-examination was executed between him and Sajida. He also 

admitted the signature shown to him contained in the agreement to be his own. 

The learned counsel of the second party objected in putting the aforesaid 

question. But, in my considered opinion such objection does not sustain in the 

eye of law because the aforesaid question was not irrelevant. Moreover, by 

putting the aforesaid question and answer given by DW-1, the first party did 

not gain any undue advantage against him. Rather, it helped in bringing the 

real facts of the case.  

16. Now, the main ground for objecting to the prayer of the first party seeking 

maintenance from the second party is that he did not marry the first party. He 

even disputed the paternity of the child born to the first party. Law of evidence 

says that the burden to prove the facts asserted by a party rests upon the said 

party who asserts the same. The first party sufficiently proved that a marriage 

agreement entered into between her and the second party. She has been 

supported by her parents PW-2 and PW-3. As already pointed above entering 

into an agreement of marriage has been admitted by the second party/DW-1 in 

his cross-examination. Law says that Muslim marriage is a contract and not 

sacrosanct. Since, it is proved that both the parties entered into a marriage 
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agreement, therefore, it is clearly established that the first party is the legally 

married wife of the second party. Again, since the marriage has been admitted 

by the second party, therefore, it is not necessary to consider the evidence of 

DW-2 and DW-3 as rebuttal evidence to disprove the fact of solemnization of 

marriage between the first party and the second party. Above all, it is observed 

that they do not have any personal knowledge about the facts of the case. 

Therefore, I also hold that placing reliance upon their evidence to determine 

the fate of the case shall not be proper and reliable. 

17. Now, let me come to the dispute regarding paternity of the child born to the 

first party. In his written statement and affidavit evidence the second party 

asserted that he did not marry the first party and also did not cohabit with her. 

So, he could not say by cohabiting with whom the first party gave birth to the 

child. In my foregoing discussion it is already pointed out that the burden to 

prove a fact asserted by a party rests upon the said party. Since, this question 

has been raised by the second party, therefore, it was his bounded duty to 

prove that he is not the father of the child. However, since the second party 

has not taken any initiative to prove the fact that he is not the father of the 

child, therefore, presumption goes in favour of the first party that the child was 

born to her out of cohabitation with the second party and not due to the 

alleged cohabitation by her with another person. Moreover, it is the universal 

truth that it is the mother who can only say about the father of the child born to 

her. Therefore, when the first party specifically stated that the child was born to 

her due to cohabitation with the second party there is left nothing to disbelieve 

in her evidence. The main ground for coming to a conclusion like this is that the 

second party has miserably failed to prove that the first party had any illegal 

affair with another person and that she cohabited with that person. Merely 

saying that she had relation with other person does not suffice. Thus, from the 

entire facts and circumstances of the case it is clearly proved that the child was 

born to the first party out of cohabitation with the second party.  

18. In view of the discussion made in the foregoing paragraphs it is by now clear 

that the first party and the second party are the legally married couples. It is 

also clearly established that the child born to the first party is the son of the 

second party. Moreover, it is admitted fact that the first party and her child is 

presently residing in the house of her parents. From the facts and 

circumstances of the case it is also clearly proved that the second party used to 

live in the house of the parents of the first party after his marriage and then left 
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to his parent’s home. Thus, it is evident that he has deserted the first party and 

his child. Now, let me discuss whether the second party is capable of paying the 

maintenance to the first party and her child as claimed for or not. 

19. It is admitted fact that the second party is a student of 5th Semester of degree 

course. In other words, he is still a student as on date. It is admitted by PW-1 

that she has not submitted any document to substantiate the fact that her 

husband has landed properties. It is also admitted by her that the father of the 

second party has landed properties. She further admitted having not submitted 

any documents to show that her husband has a big betel nut garden. In 

addition to that she admitted having not mentioned in her affidavit how much 

money her husband earns. Again, PW-2 stated that he does not have any 

knowledge about the fact whether Hamidur has landed properties in his name 

but knows that his father has landed properties. He also admitted that Hamidur 

has been studying in school and that he does not do vegetable cultivation but 

his father does cultivation of vegetables. Similarly, PW-3 admitted that at the 

relevant time Hamidur did not do any job and the landed properties belongs to 

his father. From above it is evidently clear that the first party has failed to prove 

that the second party has landed properties in his name. It is also not proved 

that he has other cultivable land and has permanent source of income. 

Moreover, it is not proved how much money the second party earns every 

month. Rather, it appears that he is dependent upon his parents. However, 

merely because of the fact that the second party has no source of income, he 

cannot escape from the liability to maintain his wife and his child. At the same 

time it will be also harsh on the part of the second party if excessive burden is 

imposed upon him as he is a student as on today. In my considered opinion the 

second party being a healthy person is capable of earning a handsome amount 

in addition to continuing his study by doing job of his likelihood. 

20. Accordingly, the second party is directed to follow the following orders: 

 

(1) Pay Rs.2,000/-(Rupees two thousand) only per month to the 

first party and Rs.2,000/-(Rupees three thousand) only per 

month to her minor son, in total Rs.4,000/-(Rupees four 

thousand) only per month within the first week of every 

succeeding month.  
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(2) The order shall come into immediate effect from the date of 

this order.  

This case is accordingly disposed of. 

Given under my hand and the seal of this court on this, the 25th day of 

April/2017 at Udalguri, B.T.A.D., Assam.  

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

PW-1—Musstt. Sajida Begum 

PW-2—Md. Mukuruddin Ali 

PW-3—Musstt. Nurjahan Begum 

 

2.  DEFENCE WITNESSES:- 

 DW-1—Md. Hamidur Rahman 

 DW-2—Md. Hussain Ali 

 DW-3—Md. Jillul Haque 

 

3.  PROSECUTION EXHIBITS:--NIL— 

 

4.  DEFENCE EXHIBITS:--NIL---  

 

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         

 


